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BEFORE THE MEMBER, MOTOR ACCIDENT CLAIMS 

TRIBUNAL:::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::NALBARI 

                      MAC Case No.6(Injury)/2016 

Parties:-  
Sri Apurba Pathak                                - claimant. 

       -V E R S U S- 

1.The United India Insurance Co. Ltd    

  2.Sri Baljinder Singh 

3.Sri Malkha Singh                               - Opp. Parties. 

 

Present:    Sri A. Bhattacharyya, AJS, 

       Presiding Officer/ Member, 

       MACT, Nalbari. 

Appearance:- 

For the claimant           :  Ld. Advocates  Sri  P. Choudhury. 

For the Opp. No.1         :  Ld. Advocate Smt. M. Chakraborty.  

Date of Argument          :  19.01.18. 

Date of Judgment          :  30.01.18. 

.                ( J U  D  G  M  E  N  T ) 

 

        This is an  application filed U/S 166 & 140 of the Motor Vehicles Act’ 1988 by the 

claimant Sri Apurba Pathak claiming compensation for the injuries and permanent 

disablement sustained by him in a motor vehicular  accident which occurred on  20.9.15 

at about 4.30 p.m near Ganesh Mandir,Nalbari on National High Way 31 under Nalbari 

Sadar P.S. 

 

 The brief facts of the case is that on 20.9.15 at about 4.30 p.m, when the claimant  

was  walking along the southern side of  National High Way 31  near Ganesh Mandir, 

Nalbari,at that time the offending vehicle(Truck)bearing registration No.NL-05-D/3761 

coming from Pathsala side in a  rash and negligent manner knocked him down from the 

back side.  

 

 As a result of the aforesaid accident, the claimant Apurba Pathak sustained severe 

head injury, multiple fracture of  forehead, multiple fracture of  bilateral maxillary sinuses 

with communition and displacement of left side, fracture of bilateral Zygomatic process,  

lateral wall of left orbit, undisplaced  fracture of nasal septum and left  nasal bones,  

undisplaced  fracture of lateral plate and root of left pterygoid process, fracture of 

bilateral frontal sinus walls and cribiform plate, ndisplaced fracture of left sphenoid sinus 

with haemosinous, undisplaced fracture of palatine bone on the right side, Focal 

dehiscence present in the right  laminapapyrycea, multiple fracture of facio maxillary 

bones, left eye injury, fracture of left knee, multiple injuries to  lower part of left hand, 

right frontal ICH and other multiple injuries. 

 

 After the accident initial treatment was taken at SMK Civil Hospital, Nalbari. 

Thereafter he was referred to GMCH, Guwahati. Later on he was admitted at down town 

hospital, Guwahati on 21.9.15  and discharged  on 10.10.15. He also took treatment  at 

Gangaram Hospital from 28.3.16 to 31.3.16. 

 

 According to the claimant, he has become permanently disabled due to the 
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injuries sustained in the aforesaid accident. 

 

 In connection with the accident, Nalbari P.S.  Traffic Branch  GDE  No. 612 

dated 20.9.15 was recorded and during the course of investigation, police seized the 

vehicular documents of the offending vehicle including the driving license of the driver 

and the Insurance Policy. 

 

    According to the claimant, the offending vehicle was duly insured with the opposite 

party No.1, the  United India Insurance Co. Ltd. Vide policy No.0308003114P110459615 

valid from 27.2.2015 to 26.2.2016 whereas the accident occurred on 20.9.15 i.e during 

the continuance and validity of the insurance policy. 

 

 Accordingly, the claimant claimed Rs.1,46,00,000/- as compensation. 

 

  The opposite party No.1, the  United India Insurance Co. Ltd. filed its written 

statement taking various general pleas. The  Insurance Co. also took the plea in the Addl. 

Written Statement that the claimant himself was guilty of fault and negligence in causing 

the accident. Further, by way of rebuttal evidence the Insurance Co.  tried to establish that 

the driver of the offending truck did not possess a valid and effective driving license. 

Therefore, the Insurance Co. denied its liability. 

 

 Vide order dated 22.7.16 passed by my ld. Predecessor-in-office,  the case 

proceeded ex-parte against the opposite party No.  2, namely the owner of the offending 

vehicle. 

 

  The opposite party No.3, namely the driver of the offending vehicle  filed his 

written statement stating that the claim is not maintainable; that there is no cause of action 

etc. The opposite party No.3 also stated that the vehicle was driven by the driver in 

normal condition and that he had valid and effective driving license at the time of 

accident and that the  offending vehicle was duly insured with the  opposite party No.1 

the United India Insurance Co. Ltd. Vide policy No.0308003114P110459615 and as such, 

liability, if any, is to be borne by the Insurance Co. in terms of Insurance Policy.  

 

  The opposite party No.3 also annexed with the written statement copies of 

vehicular documents including Insurance Policy, driving license etc. 

 

 Based on the pleadings the following issues were framed :- 

                                The issues are: 

 

(i)   Whether the claimant  got injury on 20.9.15 at about 4.30  p.m on National High 

Way 31 near Ganesh Mandir, Nalbari  under Nalbari Sadar P.S. due to rash and 

negligent driving  of the driver of the offending vehicle ? 

 

(ii)    Whether the claimant is entitled to get any compensation as  prayed for, and if 

so, to what extent and from whom? 

 

(iii) To what other relief or reliefs the claimant is entitled to? 

 

 During the course of inquiry, the claimant  examined himself as PW-1 and  Dr. 

Chittaranjan Pathak, Joint Director of Health service, Nalbari cum Chairman of District 
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Standing Medical  Board, Nalbari as PW -2. Both these  witnesses were duly cross 

examined  on behalf of  Insurance Co. 

 

 By way of rebuttal evidence the Insurance Co. examined  Sri  Anil Ch. Das, 

Branch Manager,United India Insurance Co. Ltd. as DW 1. 

 

 I have heard Sri P. Choudhury, ld. Counsel for the claimant and  Smt. M. 

Chakraborty, ld. Counsel for the Insurance Co. 

 

 I have also carefully gone through the case record including the evidence, both 

oral and documentary. 

 

Decision and reasons for decision:- 

Issue No.1 

 The claimant during his examination-in-chief on affidavit stated that when he was 

walking along the southern side of  National High Way 31  near Ganesh Mandir, Nalbari 

the offending vehicle which was coming from Pathsala side in a rash and negligent 

manner knocked him down from the back side.  

 

 As a result of the aforesaid accident,  the claimant Apurba Pathak sustained 

severe head injury, multiple fracture of  forehead, multiple fracture of  bilateral maxillary 

sinuses with communition and displacement of left side, fracture of bilateral Zygomatic 

process,  lateral wall of left  orbit, undisplaced  fracture of nasal septum and left  nasal 

bones, undisplaced  fracture of lateral plate and root of left  pterygoid process,fracture of 

bilateral frontal sinus walls and cribiform plate, undisplaced fracture of left sphenoid 

sinus with haemosinous, undisplaced fracture of palatine bone on the right side, Focal 

dehiscence present in the right  laminapapyrycea, multiple fracture of facio maxillary 

bones, left eye injury, fracture of left knee, multiple injuries to  lower part of left hand, 

right frontal ICH and other multiple injuries. After the accident initial treatment was 

taken at SMK Civil Hospital, Nalbari. Thereafter he was referred to GMCH, Guwahati. 

Later on he was admitted at down town hospital, Guwahati on 21.9.15 and discharged  on 

10.10.9.15. He also took treatment at Gangaram Hospital, New Delhi  from 28.3.16 to 

31.3.16. 

 

 During his cross-examination PW 1 stated that the accident occurred when he 

crossed the road from the northern side towards southern side. Said PW 1 also stated that 

the National High Way 31 is four laned  with a divider in between.  He denied the 

suggestion that  he was negligent. He has not filed the extract of GD Entry.  He has not 

stated how much money he had spent towards his treatment. PW 1 also stated that  he has 

not examined any doctor as  witness.  

 

 Besides the oral testimony of the claimant,  the claimant has  filed, amongst 

others, the Accident Information Report in Form 54,  disability certificate, discharge 

certificates of down town Hospital, disability certificate as well as various 

contemporaneous medical documents regarding his treatment. 

 

 From the aforesaid oral testimony of the claimant as well as aforesaid 

documentary evidence, the Tribunal is of the finding and conclusion that the accident was 

caused due to rash and negligent driving on the part of the driver of the offending vehicle 

and that the claimant sustained injuries in the aforesaid accident. 
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  Issue No.1 is accordingly decided in favour of the claimant. 

 

:Issue Nos.  2 & 3 : 

 

 In order to prove his disability, the claimant examined PW 2 Dr. Chittaranjan 

Pathak, Joint Director of Health Services, Nalbari cum Chairman of the District  Standing 

Medical Board. 

 

 Amongst others, PW 2 proved and exhibited the disability certificate(Ext.4) 

which reveals that  the  claimant had 60%  disability.  

 

 PW 2 Dr. Chittaranjan Pathak stated that after examining the claimant Apurba 

Pathak he found post Traumatic stiffness of left knee joint with ulna nerve injury (left 

forearm) and evisceration of right eye and that  he had 60% disability. Accordingly  on 

21.3.17 he issued the disability certificate(Ext.4) to   the  claimant. 

 

 During his cross-examination PW  2 stated that there was no  specialist of the 

branch of Nerve. As the claimant had  stiffness of knee joint due to injury,  it is partially  

recoverable.  The eye injury is not  recoverable. 

 

  Taking into account the nature of injury sustained by the claimant  as well as the  

difficulties he would face in his normal  day to day life,  as per the decision of Raj Kr. Vs. 

Ajoy Kr. reported in (2011) 1 SCC 343, the disability  of the claimant with respect to his  

whole body is taken to be 45 %. 

 

 The disability certificate reveals that  the  claimant Apurba Pathak was aged 

about 49 years at the time of accident and the appropriate multiplier for the said age is 13 

according to the decision of Sarla Verma Vs. Delhi  Transport Corporation. 

 

 The claimant has filed various cash memos and vouchers regarding the treatment 

at various hospitals which were scrutinized and examined at the time of arguments by the 

Tribunal  in presence of  and with the assistance of ld. Counsels of both the claimant and 

the Insurance Co 

 

   After such scrutiny and verification, it is found that the claimant has submitted 

vouchers and cash memos for an amount of Rs.2,49,000/-(approx) to which the  claimant 

is entitled. 

 

 The claimant has asserted that he was a businessman having  monthly income of 

Rs.2,00,000/-. However, he has not submitted any income tax return or any other 

documentary proof of his income. As such, the monthly income of the claimant is taken 

to be Rs.4,000/-. 

 

 Ld. counsel for the claimant has submitted that as the  claimant was aged 49 years 

he should be given the benefit of future prospect of his income at the rate of 25 % 

increase. 

 

 Now 25% of Rs.4,000/- is Rs.1,000/- and accordingly  after giving the benefit of  

future prospect  the monthly income  comes to Rs.4,000/- +  Rs.1,000/- = Rs.5,000/-. 
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 Therefore,  the calculation and assessment of  loss of future  earning will be as 

follows :- 

 

(a) Annual income before the accident   Rs.5,000/-  X 12  

  = Rs.60,000/-. 

(b) Loss of future earning P.A. (45%  of the prior annual income)  Rs.60,000/- X   

45%   = Rs. 27,000/-. 

(c) Multiplier applicable  with regards to age 13. 

(d)Loss of future earning  Rs.27,000/-X 13 = Rs.3,51,000/-. 

 

 Further, amount of  Rs.2,49,000/-(approx) is awarded to the claimant on the head 

of expenses incurred towards medical treatment. 

 

 Further, taking into account  the nature of injuries sustained by the claimant, an 

amount of Rs.30,000/- is awarded to the claimant on the head of  pain and suffering. 

 

 Another amount of Rs.8,000/- is awarded to the claimant on the head of  

transportation charge. 

 

 Further amount of Rs.10,000/- is awarded to the claimant on the head of attendant 

charge. 

 

   Thus, in total,  the claimant is entitled to  Rs.3,51,000/- + Rs.2,49,000/- + Rs.30,000/- + 

Rs.8,000/- + Rs.10,000/-=  Rs.6,48,000/- (Rupees six lakhs forty eight thousand) only . 

  

    Now coming to the question as to by whom  the amount of compensation is to be 

borne,  it is necessary to discuss and decide the plea taken by the Insurance Co. that  it is 

not liable to bear the compensation as the Driving License of the rider  was a fake one.  

 

 In order to prove that the driver of the offending truck  did not possess a valid and 

effective driving license, the  Insurance Co.  examined Sri Anil Ch. Das,  Branch 

Manager, United  India Insurance Co. Ltd as DW 1. Said  DW 1 stated during his 

examination-in-chief that  the Insurance Co. wrote letter to concerned  DTO under RTI 

Act regarding D/L No.12049/PK/Prof/10 in the name  of  Malkha Singh. The  DTO,  

Phek, Nagaland- cum- Public Information Officer vide letter  No. 4.9.16 replied that no 

such license with D/L No.12049/PK/Prof/10 has been found in the office records. 

 

 Now, assuming that  the Insurance Co. has been able to prove  that the  Driving 

License of the  driver was a fake one, the matter does not end there. The question still 

remains as to the liability of the Insurance Co. in the case of fake Driving License. 

 

   In the case of Pepsu Road Transport Corporation Vs National Insurance Co. Ltd, 

reported in (2013) 10 SCC 217, the Hon'ble Supreme Court held  that  to absolve and 

exonerate the Insurance Co. from any  liability in case of  fake Driving License,  it is not 

sufficient to show that the person driving at the time of accident was not duly licensed. 

The Insurance Co. must establish that the breach and violation of the Insurance Policy 

condition was on the  part of the insured, namely, the owner of the offending  vehicle. 

The Hon'ble Apex Court held that even if ultimately it  turns out  that the license was 

fake, the Insurance Co. would continue to remain liable unless they prove that the 
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owner/insured was  aware or had  noticed that the license was fake and still permitted that 

person to drive. The Hon'ble Apex Court held  that  when such  a defence of license is 

taken  by the Insurance Co., the onus is on the insurer. 

 

 In the present case, assuming that the Insurance Co. has proved that the license 

was a fake one, however, the Insurance Co. has not discharged its onus and further 

proved the  requirement of law laid down by the  Hon'ble Apex Court that there was 

willful breach of  policy condition  on the part of the  owner of the offending vehicle. 

 

       In view of the  above facts and circumstances, the Tribunal is of the finding and 

conclusion that the Insurance Co. is liable to bear the compensation as the offending 

vehicle was  duly insured with the opposite party No.1, the United  India Insurance Co. 

Ltd. Therefore, the compensation  amount is to be borne by the said Insurance Co.  

                            (  O  R  D   E  R  ) 

 

    In the result, the claim petition filed by the claimant is allowed. The total 

amount of compensation to the tune of Rs.6,48,000/- (Rupees six lakhs forty eight 

thousand) only as calculated on different heads is awarded to the claimant.  The party 

No.1, the United India Insurance Co. Ltd. is directed to pay the said amount of 

compensation to the claimant within 60 days from today failing which interest @ 6% per 

annum be calculated from the date of filing of the claim petition on the awarded amount 

until realization. 

 

 Let a copy of the judgment be furnished to the opposite party No.1, the United  

India Insurance Co. Ltd. within 15 (fifteen) days from today as per Provisions of Section 

168 (2) of the M.V. Act. 

 

 This MAC Case is disposed of accordingly, on contest. 

 

 Judgment prepared, signed and pronounced, today the 30th Day of  January, 2018  

in the open court. 

                                                                        

  Presiding Officer/Member,                                                                              

             MACT, Nalbari. 

 

Dictated & corrected by me.  

 

   Presiding Officer/ Member, 

 MACT, Nalbari.  

 

MAC Case No.6(Injury)/2016                                                                                         (  O  

R  D  E  R ) 

30.01.2018. 

 Both sides are present. 

 Judgment prepared in separate sheets are appended in the case record. 

   In the result, the claim petition filed by the claimant is allowed. The total amount 

of compensation to the tune of Rs.6,48,000/- (Rupees six lakhs forty eight thousand) 

only as calculated on different heads is awarded to the claimant. The opposite party No.1, 

the United India Insurance Co. Ltd. is directed to pay the said amount of compensation to 

the claimant within 60 days from today failing which interest @ 6% per annum be 
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calculated from the date of filing of the claim petition on the awarded amount until 

realization. 

 This MAC Case is disposed of accordingly, on contest.                                                                  

        

                               Presiding Officer/ Member, 

                                                MACT, Nalbari.                                                             

                


